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Where protester  a l l e g e s  t h a t  s o l i c i t a t i o n ' s  
s p e c i f i c a t i o n s  f o r  r e c o v e r y  bed s t r e t c h e r s  are  
u n d u l y  r e s t r i c t i v e  of c o m p e t i t i o n ,  c o n t r a c t i n g  
agency  is r e q u i r e d  to  make prima f a c i e  case 
t h a t  s p e c i f i c a t i o n s  are related t o  i t s  minimum 
needs .  However,  o n c e  c o n t r a c t i n g  agency  h a s  
made s u c h  a case,  p r o t e s t e r  m u s t  b e a r  bu rden  of 
a f f i r m a t i v e l y  p r o v i n g  i t s  case.  Pro tes te r  
f a i l s  t o  c a r r y  t h i s  bu rden  when i ts  a r g u m e n t s  
d o  n o t  c l e a r l y  show t h a t  a g e n c y ' s  d e t e r m i n a t i o n  
o f  i ts a c t u a l  minimum n e e d s  h a s  no  r e a s o n a b l e  
basis.  

1. 

2. Agency d e c i s i o n s  t o  procure sole s o u r c e  m u s t  be 
a d e q u a t e l y  j u s t i f i e d  and are s u b j e c t  t o  close 
s c r u t i n y  by GAO. Agency d i d  n o t  j u s t i f y  pro- 
tes ted sole-source p r o c u r e m e n t  o f  t r a n s p o r t ,  
ped ia t r i c  and X-ray s t r e t che r s  based on  need  
for  c o m p a t i b i l i t y  and i n t e r c h a n g e a b i l i t y  o f  
s t r e t c h e r  p a r t s .  O t h e r  reasons f o r  s o l e - s o u r c e  
p r o c u r e m e n t ,  s u c h  a s  ease of t r a i n i n g  h o s p i t a l  
s t a f f  and  ease of h a n d l i n g  t h e  s t r e t c h e r s ,  pro- 
v i d e s  n o  bas i s  by i t s e l f  f o r  r e s t r i c t i n g  compe- 
t i t i o n  where " t r a i n i n g "  is  no more t h a n  s imple ,  
r o u t i n e  d e m o n s t r a t i o n  of t h e  equ ipmen t .  

S t r y k e r  C o r p o r a t i o n  ( S t r y k e r )  p ro tes t s  t h e  Army's 
i s s u a n c e  of request f o r  p r o p o s a l s  ( R F P )  DAKF23-82-R-0066 and 
award o f  a c o n t r a c t  o n  a s o l e - s o u r c e  bas i s  t o  Hausted Gulf  & 
W e s t e r n  H e a l t h c a r e ,  I n c .  (GW) . 

The RFP c a l l e d  f o r  t h e  s u p p l y  o f  7 1  h o s p i t a l  s t r e t c h e r s  

An award p e n d i n g  t h e  p ro tes t  was made ' 

t o  be used  a t  t h e  newly  c o n s t r u c t e d  h o s p i t a l  a t  F o r t  
Campbe l l ,  Kentucky.  
o n  O c t o b e r  1 4 ,  1982 ,  because t h e  Army d e t e r m i n e d  t h a t  t h e  
s t re tchers  were e s s e n t i a l  p a t i e n t  care  equ ipmen t  t h a t  t h e  
new h o s p i t a l  needed  i n  order  t o  be f u l l y  e q u i p p e d  when it 
opened .  
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S t r y k e r  c o n t e n d s  t h a t  t h e r e  w a s  no  r e a s o n a b l e  b a s i s  fo r  
t h e  A r m y ' s  d e c i s i o n  t o  u s e  GW a s  t h e  sole s o u r c e  f o r  t h e  
s t r e t c h e r s  b e c a u s e  s u c h  a d e c i s i o n  r e s u l t e d  m e r e l y  f rom t h e  
p e r s o n a l  p r e f e r e n c e  o f  a few members o f  t h e  h o s p i t a l  s t a f f  
a t  F o r t  Campbell. S t r y k e r  a l so  c h a r g e s  t h a t  t h e  Army misled 
S t r y k e r  a b o u t  p r o c e e d i n g  on  a sole-source b a s i s  i n  a d e l i b -  
e ra te  at tempt  t o  e l i n i n a t e  c o m p e t i t i o n  f o r  t h e  r e q u i r e d  
s t r e t c h e r s .  

F o r  t h e  reasons set  f o r t h  be low,  we d e n y  t h e  protest  i n  
par t  and  s u s t a i n  it i n  par t .  

Background 

Four  t y p e s  of s t r e t c h e r s  were needed  for t h e  newly  
c o n s t r u c t e d  h o s p i t a l  a t  Fort Campbel l :  (1) p e d i a t r i c ,  ( 2 )  
r e c o v e r y  bed, ( 3 )  t r a n s p o r t  and  ( 4 )  X-ray. The s t r e t c h e r  
r e q u i r e m e n t s  s u b m i t t e d  to F o r t  C a m p b e l l ' s  c o n t r a c t i n g  d i v i -  
s i o n  by  t h e  u s i n g  a c t i v i t y  i n c l u d e d  t h e  r e q u i r e m e n t  t h a t  
r e c o v e r y  bed s t re tchers  have  d u a l  s ide-mounted  c o n t r o l s  for 
r a p i d  e l e v a t i o n  i n  emergency  s i t u a t i o n s .  The u s i n g  a c t i v i t y  
a l so  requested t h a t  a l l  f o u r  t y p e s  o f  s t r e t c h e r s  b e  manufac- 
t u r e d  by  t h e  same company. 

A f t e r  s e a r c h i n g  t h e  F e d e r a l  S u p p l y  S c h e d u l e  (FSS)  for  
v e n d o r s  m e e t i n g  t h e  a b o v e - d e s c r i b e d  r e q u i r e m e n t s  and  a f t e r  
t e l e p h o n i c  c o n t a c t  w i t h  known m a n u f a c t u r e r s  o f  h o s p i t a l  
e q u i p m e n t ,  t h e  c o n t r a c t i n g  o f f i c e r  c o n c l u d e d  t h a t  no  manu- 
facturer o t h e r  t h a n  GW c o u l d  p r o v i d e  t h e  r e q u i r e d  
s t r e t c h e r s .  A s o l e - s o u r c e  j u s t i f i c a t i o n  f o r  t h e  p r o c u r e m e n t  
was p r e p a r e d  on  Nay 7 ,  1 9 8 2 ,  and  t h e  RFP was i s s u e d  to  GW o n  
J u l y  20 ,  1982.  

By l e t t e r  d a t e d  J u l y  29 ,  1 9 8 2 ,  and  r e c e i v e d  b y  t h i s  
O f f i c e  on  Augus t  3 ,  1 9 8 2 ,  S t r y k e r  p r o t e s t e d  t h e  r e s t r i c t i n g  
o f  t h e  RFP t o  GW and  i t s  d e a l e r s .  

Recove ry  Bed S t r e t c h e r s  

S t r y k e r  a d m i t s  t h a t  i t  d o e s  not m a n u f a c t u r e  r e c o v e r y  
bed s t r e t c h e r s  h a v i n g  d u a l  s ide-mounted  c o n t r o l s .  However, 
S t r y k e r  asserts t h a t  s ide-mounted  c o n t r o l s  do n o t  improve  
t h e  f u n c t i o n i n g  of r e c o v e r y  bed s t r e t c h e r s  a n d ,  i n  emergency  
s i t u a t i o n s ,  i n t e r f e r e  w i t h  t h e  s t r e t c h e r ' s  u s e .  More spe- 
c i f i c a l l y ,  S t r y k e r  a l l e g e s  t h a t  d u r i n g  a n  emergency ,  t h e r e  
w i l l  be a doctor  a t  t h e  p a t i e n t ' s  s i d e  i n  a d d i t i o n  to  t h e  
n u r s e  who o p e r a t e s  t h e  s t r e t c h e r ' s  c o n t r o l s .  A c c o r d i n g  to  

-- 
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S t r y k e r ,  t h e  p h y s i c i a n  would have  t o  s tep  away f rom t h e  
p a t i e n t  i n  order f o r  t h e  n u r s e  t o  operate  t h e  s ide-mounted 
c o n t r o l s .  Such p l a c e m e n t  o f  t h e  c o n t r o l s ,  i n  S t r y k e r ' s  
o p i n i o n ,  p r e s e n t s  a " s e v e r e  and p o t e n t i a l l y  l i f e - t h r e a t e n i n g  
d i s a d v a n t a g e "  i n  emergency  s i t u a t i o n s .  S t r y k e r  a r g u e s  t h a t  
t h e  a d v a n t a g e  o f  s p e e d y  and e a s y  access to  s t r e t c h e r  con- 
trols i n  a n  emergency  s i t u a t i o n  is g a i n e d  when t h e  c o n t r o l s  
are l o c a t e d  a t  t h e  head and f o o t  of t h e  s t r e t c h e r ,  a s  is  t h e  
case w i t h  t h o s e  made by S t r y k e r .  

mounted c o n t r o l s  d o e s  n o t  i n v o l v e  emergency  room s t r e t c h e r s ,  
b u t  i n s t e a d  i n v o l v e s  s t r e t c h e r s  t h a t  a r e  to  be  used i n  
r e c o v e r y  rooms w h e r e ,  a c c o r d i n g  to S t r y k e r ,  emergency  
s i t u a t i o n s  o r d i n a r i l y  do n o t  a r i s e .  

S t r y k e r  a l so  p o i n t s  o u t  t h a t  t h e  r e q u i r e m e n t  f o r  side- 

The Army s t a t e s  t h a t  t h e  l a r g e s t  p a r t  o f  t h e  p r o t e s t e d  
p r o c u r e m e n t  i n  numbers  and d o l l a r  amount c o n s i s t e d  of t h e  41 
d u a l  s ide-mounted r e c o v e r y  bed s t r e t c h e r s  which o n l y  GW man- 
u f a c t u r e d .  The Army f u r t h e r  s t a t e s  t h e  s t r e t c h e r s  are f o r  a 
new h o s p i t a l  and t h a t  t h e  Army's medical p e r s o n n e l  d e t e r -  
mined t h a t  t h e  " l a t e s t "  i n  r e c o v e r y  bed s t r e t c h e r s  was 
e s s e n t i a l  t o  improved p a t i e n t  care. I n  t h i s  r e g a r d ,  t h e  
Army argues t h a t ,  i f  new, improved items c a n n o t  b e  p u r c h a s e d  
because some c o n t r a c t o r s  are u n a b l e  t o  f u r n i s h  them,  t h e  
Government is reduced t o  p u r c h a s i n g  what  h a s  been  used  
before, r e g a r d l e s s  of t h e  Governmen t ' s  needs .  The Army 
d i s p u t e s  S t r y k e r ' s  c o n t e n t i o n  t h a t  t h e  d u a l  s ide-mounted 
c o n t r o l s  do n o t  improve t h e  s t re tcher ' s  f u n c t i o n .  The Army 
s ta tes ,  i n s t e a d ,  t h a t  i t  i s  "easier  and q u i c k e r "  f o r  a n  
a t t e n d i n g  doctor o r  n u r s e  t o  t r e a t  a p a t i e n t  and operate a 
s t r e t c h e r  w i t h  s ide-mounted  c o n t r o l s  t h a n  w i t h  end-mounted 
c o n t r o l s .  C o n s e q u e n t l y ,  t h e  Army c o n t e n d s  t h a t  d u a l  
s ide-mounted  c o n t r o l s  a re  a c r i t i c a l  f e a t u r e  i n  emergency 
s i t u a t i o n s  and improve p a t i e n t  care. 

The Army also d i s p u t e s  S t r y k e r ' s  c o n t e n t i o n  t h a t  t h e  
s e l e c t i o n  o f  GW a s  t h e  o n l y  s u p p l i e r  was b a s e d  o n  t h e  per- 
s o n a l  p r e f e r e n c e  o f  some o f  t h e  Army's  medical p e r s o n n e l .  
The Army e m p h a s i z e s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  q u e s t i o n e d  
t h e  u s i n g  a c t i v i t y ' s  r e q u e s t  to  p u r c h a s e  s o l e l y  from GW. 
The Army s t a t e s  t h a t  only a f t e r  c o n d u c t i n g  h i s  own 
i n v e s t i g a t i o n  d i d  t h e  c o n t r a c t i n g  o f f i c e r  c o n c l u d e  t h a t  GW 
was t h e  sole m a n u f a c t u r e r  o f  r e c o v e r y  bed s t r e t c h e r s  w i t h  
d u a l  s ide-mounted c o n t r o l s .  T h u s ,  t h e  Army a s se r t s  t h a t  t h e  
d e t e r m i n a t i o n  t o  p u r c h a s e  t h e s e  s t r e t c h e r s  from GW was 
r e a s o n a b l e  . 
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I n  r e s p o n s e ,  S t r y k e r  claims t h a t  t h e  Army's e f f o r t s  
h a v e  from t h e  b e g i n n i n g  been  d i r e c t e d  t o  e l i m i n a t i n g  
c o m p e t i t i o n  r a t h e r  t h a n  f o s t e r i n g  i t .  F i r s t ,  S t r y k e r  
a l l e g e s  t h a t ,  d e s p i t e  knowing i n  e a r l y  May 1982 t h a t  t h e  
procurement would be on  a sole-source b a s i s ,  t h e  Army 
c o n c e a l e d  t h i s  f rom S t r y k e r  u n t i l  t h e  end  o f  J u l y  1982.  
Second ,  S t r y k e r  asser ts  t h a t  t h e  Army h a s  s a i d  n o t h i n g  to  
c o n t r a d i c t  t h e  a l l e g e d  f a c t  t h a t  t h e  RFP's s p e c i f i c a t i o n s  
were s p e c i f i c a l l y  d r a f t e d  a round  a s i n g l e  company's  p r o d u c t  
and  t h a t  t h e  company was selected e x c l u s i v e l y  on  t h e  b a s i s  
of a p e r s o n a l  p r e f e r e n c e  r a t h e r  t h a n  upon p e r f o r m a n c e  
c r i t e r i a .  F i n a l l y ,  S t r y k e r  n o t e s  t h a t  t h e  Army's 
sole-source j u s t i f i c a t i o n  r e l a t e d  t o  j u s t  one  o f  t h e  f o u r  
t y p e s  of s t r e t che r s  r e q u i r e d  by t h e  RFP, b u t  t h a t  t h e  Army 
p r o c e e d e d  to  award t h e  e n t i r e  p r o c u r e m e n t  on  a sole-source 
basis  t o  GW. 

GAO A n a l y s i s  

I n  d e t e r m i n i n g  t h e  p r o p r i e t y  o f  a s o l e - s o u r c e  award ,  
t h e  s t a n d a r d  t h i s  O f f i c e  app l i e s  is o n e  of r e a s o n a b l e n e s s ;  
u n l e s s  i t  is shown t h a t  t h e  c o n t r a c t i n g  a g e n c y ' s  j u s t i f i c a -  
t i o n  f o r  a sole-source award is u n r e a s o n a b l e ,  w e  w i l l  n o t  
q u e s t i o n  t h e  p r o c u r e m e n t .  Diesel P a r t s  of Columbus, 
B-200595, J u l y  20 ,  1 9 8 1 ,  8 1 T C P T 5 E  

Here, t h e  protester  is c h a l l e n g i n g  t h e  a g e n c y ' s  , 

s o l e - s o u r c e  p r o c u r e m e n t  of r e c o v e r y  bed s t r e t c h e r s  o n  t h e  
basis  t h a t  o n e  o f  t h e  t e c h n i c a l  r e q u i r e m e n t s  f o r  t h e  
s t r e t c h e r s  was u n d u l y  r e s t r i c t i v e  of c o m p e t i t i o n .  I n  t h i s  
r e g a r d ,  w e  n o t e  t h a t  t h e  d e t e r m i n a t i o n  o f  t h e  Governmen t ' s  
minimum n e e d s  and  t h e  b e s t  method of accommodat ing those 
n e e d s  are p r i m a r i l y  t h e  r e s p o n s i b i l i t y  of t h e  c o n t r a c t i n g  
a g e n c y .  Walter K i d d e ,  D i v i s i o n  of Kidde ,  I n c . ,  B-204734, 
J u n e  7 ,  1982 ,  82-1 C P D  539. More s p e c i f i c a l l y ,  we have  
r e c o g n i z e d  t h a t  t h e  Government p r o c u r e m e n t  o f f i c i a l s  are 
g e n e r a l l y  i n  t h e  b e s t  p o s i t i o n  t o  know t h e  Governmen t ' s  
actual n e e d s ,  s i n c e  t h e y  are  t h e  o n e s  most f a m i l i a r  w i t h  t h e  
c o n d i t i o n s  unde r  w h i c h  s u p p l i e s ,  e q u i p m e n t  or s e r v i c e s  have  
been  used i n  t h e  p a s t  and how t h e y  are  to  be used  i n  t h e  
f u t u r e .  C o n s e q u e n t l y ,  w e  w i l l  n o t  q u e s t i o n  a n  a g e n c y ' s  
d e t e r m i n a t i o n  o f  i t s  a c t u a l  minimum n e e d s  u n l e s s  t h e r e  is  a 
c lear  showing t h a t  t h e  d e t e r m i n a t i o n  h a s  no r e a s o n a b l e  

.-I_ ------..-- 

b a s i s .  
1982 ,  82=1-cFD-303. 

F requency  E l e c t r o n i c s ,  --II_ I n c . ,  B-204483, A p r i l  5,  

However, when a protester  c h a l l e n g e s  a s p e c i f i c a t i o n  as  
u n d u l y  r e s t r i c t i v e  of c c m p e t i t i o n ,  t h e  bu rden  is on t h e  
p r o c u r i n g  agency  t o  e s t a b l i s h  p r ima  f a c i e  s u p p o r t  f o r  i t s  
c o n t e n t i o n  t h a t  t he  r e s t r i c t i o n s  i t  imposes  a r e  ni?eded t o  .-I-- 
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meet i t s  minimum n e e d s .  B u t ,  o n c e  t h e  a g e n c y  e s t a b l i s h e s  
t h i s  ._--- prima --II f a c i e  s u p p o r t ,  t h e  b u r d e n  is t h e n  o n  t h e  
protester t o  show t h a t  t h e  r e q u i r e m e n t s  complained of are 
c l e a r l y  u n r e a s o n a b l e .  M i d - A t l a n t i c  I n d u s t r i e s ,  I n c . ,  
B-202682, Augus t  2 6 ,  1 9 8 1 ,  81-2 C P D  1 8 1 .  A l s o ,  w e  have  con- 
s i s t e n t l y  h e l d  t h a t  i n  t e c h n i c a l  d i s p u t e s ,  a p ro t e s t e r ' s  
d i s a a r e e m e n t  w i t h  t h e  a q e n c y ' s  o p i n i o n  does n o t  i n v a l i d a t e  

-_--- - 

t h a t d o p i n i o n .  
March 4, 1981 ,  81-1 C P D  162; Tyco,  B-194763, B-195072, 

C a r o l i n a - C o n c r e t e -  P i p e  ---- Compax, B-192361, 

Augus t  1 6 ,  1 9 7 9 ,  79-2 CPD 126. 

A s  i n d i c a t e d  a b o v e ,  t h e  Army h a s  d e f e n d e d  i t s  d e c i s i o n  
to  res t r ic t  t h i s  p r o c u r e m e n t  to  GW by p r e s e n t i n g  e v i d e n c e  
showing t h a t  h a v i n g  a s t re tcher  w i t h  d u a l  s ide-mounted  con- 
trols f a c i l i t a t e s  b o t h  p a t i e n t  t r e a t m e n t  and t h e  o p e r a t i o n  
of t h e  s t r e t c h e r  i t s e l f .  The Army's e v i d e n c e  r e v e a l s  t h a t  a 
r e c o v e r y  bed s t r e t c h e r  h a v i n g  d u a l  s ide-mounted  c o n t r o l s  
permits t h e  n u r s e  t o  r e m a i n  a t  t h e  p a t i e n t ' s  s i d e  a l o n g  w i t h  
t h e  p h y s i c i a n  t o  p r o v i d e  medical care  i n  any  c r i t i c a l ,  
l i f e - t h r e a t e n i n g  s i t u a t i o n  t h a t  m i g h t  o c c u r  f o l l o w i n g  s u r -  
g e r y .  W e  f i n d  t h a t  t h i s  is  t h e  -- p r i m a  ---- f a c i e  s u p p o r t  t h a t  t h e  
c o n t r a c t i n g  a g e n c y  is required t o  p r o v i d e  when a protester 
c h a l l e n g e s  a s p e c i f i c a t i o n  as  u n d u l y  r e s t r i c t i v e  of compe t i -  
t i o n .  I n  v i ew o f  t h i s ,  w e  c o n c l u d e  t h a t  t h e  b u r d e n  is on  
S t r y k e r  to p r o v e  t h a t  t h e  Army's requirement f o r  d u a l  
s ide-mounted  c o n t r o l s  was c l e a r l y  u n r e a s o n a b l e .  

S t r y k e r  h a s  o f f e r e d  a sworn  s t a t e m e n t  f rom i ts  
p r e s i d e n t  i n  r e b u t t a l  t o  t h e  Army's  p o s i t i o n  r e g a r d i n g  t h e  
need  f o r  r e c o v e r y  s t r e t c h e r s  h a v i n g  d u a l  s ide-mounted  
c o n t r o l s .  S t r y k e r ' s  p r e s i d e n t  a v e r s  t h a t  " s t r e t che r s  i n  and 
of t h e m s e l v e s  do n o t  c o n s t i t u t e  a l i f e - s a v i n g  d e v i c e  and do  
n o t  t h e r e b y  c rea te  a medical emergency . "  S t r y k e r  a l s o  
asserts,  as  s t a t ed  a b o v e ,  t h a t  t h e  p l a c e m e n t  of t h e  
s t re tcher  c o n t r o l s  a t  t h e  s ide  p r e s e n t s  a l i f e - t h r e a t e n i n g  
d i s a d v a n t a g e  i n  c ruc i a l  s i t u a t i o n s .  S t r y k e r ' s  b a s i c  posi- 
t i o n ,  t h o u g h ,  i s  s i m p l y  t h a t  t h e  s t r e t c h e r s  are  n o t  f o r '  
emergency  room u s e ,  b u t  a re  i n s t e a d  to  be used  i n  h o s p i t a l  
r e c o v e r y  rooms. However, S t r y k e r  does n o t  r u l e  n u t  e n t i r e l y  
t h a t  e m e r g e n c i e s  w i l l  occur d u r i n g  p o s t o p e r a t i v e  r e c o v e r y .  
I n  view of t h e  p o s s i b i l i t y  o f  a medical emergency  o c c u r r i n g  
d u r i n g  r e c o v e r y ,  w e  are n o t  p r e p a r e d  t o  f i n d  U n r e a s o n a b l e  
t h e  Army's  need  f o r  s t r e t c h e r s  h a v i n g  d u a l  s ide -moun ted  
c o n t r o l s .  

Wi th  r e g a r d  t o  S t r y k e r ' s  c o n t e n t i o n  t h a t  p l a c e m e n t  of 
s t r e t c h e r  c o n t r o l s  a t  t h e  side c rea t e s  a l i f e - t h r e a t e n i n g  
d i s a d v a n t a g e  d u r i n g  emergency  s i t u a t i o n s ,  w e  f a i l  t o  
u n d e r s t a n d  t h e  b a s i s  of Stryker's a l l e g a t i o n  t h a t  t h e  
a t t e n d i n g  p h y s i c i a n  will h a v e  t o  s t e p  away f r o m  t h e  p a t i e n t  
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i n  o r d e r  for t h e  n u r s e  t o  have  access t o  t h e  s t r e t c h e r  
c o n t r o l s .  
c o n t r o l s  o n  t h e  r e c o v e r y  s t r e t c h e r s  was b e c a u s e  i n  emergency  
s i t u a t i o n s  t h e  n u r s e  c a n  operate  t h e  s t re tcher  w i t h o u t  
i n t e r f e r r i n g  w i t h  w h a t  t h e  p h y s i c i a n  i s  d o i n g .  

W e  p resume t h a t  t h e  r e a s o n  t h e  Army wan ted  d u a l  

As t o  S t r y k e r ' s  a rgumen t  t h a t  t h e  A r m y  m i s l e d  S t r y k e r  
a b o u t  p r o c e e d i n g  o n  a s o l e - s o u r c e  b a s i s ,  t h e  r e c o r d  shows 
t h a t  t h e  Army d i d  n o t  c o m p l e t e  i t s  s o l e - s o u r c e  j u s t i f i c a t i o n  
f o r  t h i s  p r o c u r e m e n t  u n t i l  May 11, 1982.  As n o t e d  a b o v e ,  
t h e  RFP i t s e l f  w a s  n o t  i s s u e d  u n t i l  J u l y  20,  1982 ,  and  
S t r y k e r  was f u r n i s h e d  a copy of t h e  s o l i c i t a t i o n  a t  
a p p r o x i m a t e l y  t h e  same time. W h i l e  t h e  Army c o u l d  p o s s i b l y  
h a v e  n o t i f i e d  S t r y k e r  o f  i t s  p o s i t i o n  much e a r l i e r  i n  t h e  
p r o c u r e m e n t  process,  w e  d o  n o t  f i n d  t h a t  S t r y k e r  was i n  any  
way p r e j u d i c e d  by t h e  Army's f a i l u r e  t o  i n f o r m  t h e  company 
of i t s  sole-source i n t e n t i o n s  u n t i l  J u l y  1982.  Upon 
l e a r n i n g  o f  t h e  Army 's  proposed s o l e - s o u r c e  award t o  GW, 
S t r y k e r  i m m e d i a t e l y  f i l e d  a p r o t e s t  w i t h  o u r  O f f i c e .  N o  
award  had been  made a t  t h e  t i m e .  R a t h e r ,  t h e  Army's deci- 
s i o n  t o  award p e n d i n g  r e s o l u t i o n  o f  S t r y k e r ' s  p r o t e s t  was 
based on  u r g e n c y ,  t h a t  is,  t h e  A r m y  d e t e r m i n e d  t h a t  t h e  
s t re tchers  were e s s e n t i a l  p a t i e n t  c a re  equ ipmen t  t h a t  had t o  
be o n  hand when t h e  new h o s p i t a l  a t  F o r t  Campbell opened .  

I n  t h i s  regard,  S t r y k e r  a l s o  c o n t e n d s  t h a t  t h e  Army's  
f a i l u r e  to  t i m e l y  i n f o r m  i t  t h a t  t h e  p r o c u r e m e n t  would be  
c o n d u c t e d  o n  a sole-source b a s i s  d e p r i v e d  S t r y k e r  of t h e  
o p p o r t u n i t y  to  p a r t i c i p a t e  i n  t h e  e v a l u a t i o n  of t h e  r e l a t i v e  
t e c h n i c a l  merits of G W ' s  r e c o v e r y  s t r e t c h e r  i n  c o m p a r i s o n  to  
S t r y k e r ' s  r e c o v e r y  s t r e t che r .  C i t i n g  our d e c i s i o n  i n  
Maremont Corpora t ion ,  55 Comp. Gen.  1365 ( 1 9 7 6 ) ,  76-2 CPD 
181,  S t r y k e r  a r g u e s  t h a t  i t  s h o u l d  h a v e  been  g i v e n  t h e  
o p p o r t u n i t y  t o  observe t h e  Am?y's " t e s t i n g "  of its s t re tcher  
w i t h  G W ' s  s t r e t c h e r .  A c c o r d i n g  to  S t r y k e r ,  ---- Maremont, i n  
p a r t ,  s t a n d s  f o r  t h e  p r o p o s i t i o n  t h a t ,  i f  a p r o c u r e m e n t  is  
t o  s t a n d  on  t h e  b a s i s  o f  t h e  t e s t i n g  o f  compe t ing  c o m p a n i e s '  
p r o d u c t s ,  t h e  t e s t i n g  m u s t  be c o n d u c t e d  i n  t h e  ' 'open" f o l -  
l o w i n g  f u l l  d i s c l o s u r e  t o  a l l  i n t e r e s t e d  p a r t i e s .  Conse- 
q u e n t l y ,  S t r y k e r  a s s e r t s  t h a t  t h e  c o n t r a c t  award t o  GW mus t  
be n u l l i f i e d  b e c a u s e  of t h e  Army's f a i l u r e  t o  f a i r l y  and 
o p e n l y  t e s t  t h e  s t r e t c h e r s .  

/ 

S t r y k e r ' s  a r g u m e n t s  a r e  based o n  t h e  a s s u m p t i o n  t h a t  
i ts  s t r e t c h e r  and G t J ' s  s t r e t c h e r  were s u b j e c t e d  t o  t e s t i n g  
by t h e  A r m y .  T h i s  a s s u m p t i o n  is ,  i n  t u r n ,  b a s e d  o n  t h e  
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f o l l o w i n g  l a n g u a g e  i n  a memorandum da -ed  December 9 ,  1981,  
from t h e  h o s p i t a l  s t a f f  a t  F o r t  Campbell t o  t h e  c o n t r a c t i n g  
d i v i s i o n  a t  F o r t  Campbel l :  

"The Department of N u r s i n g  S t a n d a r d i z a t i o n  
and  Equipment  C o m m i t t e e  w a s  c h a r g e d  w i t h  t h e  
r e s p o n s i b i l i t y  f o r  d e v e l o p i n g  c r i t e r i a  f o r  
wheeled s t r e t che r s  f o r  t h e  new h o s p i t a l .  These  
c r i t e r i a  s h o u l d  address  s u c h  f a c t o r s ,  a s  t h e  
i n t e n d e d  u s e s  o f  t h e  equ ipmen t ,  t h e  r e q u i r e d  
f e a t u r e s  o f  t h e  equ ipmen t ,  and  t h e  f l e x i b i l i t y  
of t h e  equ ipmen t .  The mechanism f o r  accom- 
p l i s h i n g  t h i s  o b j e c t i v e  was t o  have  a committee 
member c o o r d i n a t e  w i t h  a p p r o p r i a t e  u s i n g  ser- 
v i ces  to  d e t e r m i n e  requi rements ,  d a t a  on  u s e  
and t o  r e v i e w  t h e  p r o d u c t  l i t e r a t u r e .  On 24 
J u l y  1981 ,  t h e  c r i t e r i a  were approved .  Both  
t h e  Haus ted  [GW] and S t r y k e r  wheeled s t r e t c h e r s  
were e v a l u a t e d  u s i n g  t h e  p r e d e t e r m i n e d  cr i -  
ter ia .  Based upon t h i s  o b j e c t i v e  e v a l u a t i o n ,  
Haus ted  was found to  meet more o f  t h e  c r i t e r i a  
and  was o r d e r e d  as  t h e  s t a n d a r d  wheeled  
s t re tcher ."  

We f i n d  n o t h i n g  i n  t h e  f o r e g o i n g  l a n g u a g e  to  i n d i c a t e  
t h a t  e i t h e r  S t r y k e r ' s  s t re tcher  or GW's s t r e t c h e r  was sub- 
j e c t e d  to  a n y  t e s t i n g .  R a t h e r ,  t h e  commercial p r o d u c t  lit- 
era ture  of t h e  t w o  companies was compared w i t h  a l r e a d y  
d e t e r m i n e d  s t r e t che r  c r i t e r i a .  F u r t h e r ,  t h e  memorandum 
l a n g u a g e  c l e a r l y  shows t h a t  t h e  s t r e t c h e r  c r i t e r i a  were 
d e v e l o p e d  based  on  t h e  a c t u a l  n e e d s  of t h e  h o s p i t a l  a c t i v i -  
t i es  t h a t  would be u s i n g  t h e  s t r e t c h e r s .  C o n s e q u e n t l y ,  w e  
d o  n o t  f i n d  a n y t h i n g  i n a p p r o p r i a t e  i n  t h e  way t h e  Army's 
minimum n e e d s  f o r  t h e  r e c o v e r y  bed s t r e t c h e r s  were 
d e v e l o p e d  . 

F i n a l l y ,  S t r y k e r  c o n t e n d s  t h e  Army c o u l d  have t a k e n  
p o s i t i v e  s t e p s  d e s i g n e d  t o  promote  c o m p e t i t i o n  by  e i t h e r  
p r o c u r i n g  o f f  t h e  FSS or by e n t e r i n g  i n t o  n e g o t i a t i o n s  w i t h  
i n t e r e s t e d  s t r e t che r  m a n u f a c t u r e r s .  W i t h  r e g a r d  to t h e  
FSS, t h e  r e c o r d  s h o w s  t h a t  t h e  Army c o n t r a c t i n g  o f f i c e r  d i d  
r e s e a r c h  a l l  s c h e d u l e  c o n t r a c t s  f o r  a l l  p o t e n t i a l  sources of 
r e c o v e r y  bed s t r e t c h e r s ,  b u t  found n o  m a n u f a c t u r e r s  o t h e r  
t h a n  GW t h a t  c o u l d  p r o v i d e  a r e c o v e r y  bed s t r e t c h e r  w i t h  
s ide-mounted  c o n t r o l s  on  b o t h  s i d e s  o f  t h e  s t r e t che r .  A s  to  
e n t e r i n g  i n t o  n e g o t i a t i o n s  w i t h  a l l  i n t e r e s t e d  s t r e t c h e r  
m a n u f a c t u r e r s ,  t h e r e  f i r s t  mus t  be more t h a n  o n e  
m a n u f a c t u r e r  who c a n  meet t h e  a g e n c y ' s  m i n i m u m  n e e d s  b e f o r e  
t h e r e  can be n e g o t i a t i o n s .  
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This p o r t i o n  o f  t h e  protest  is d e n i e d .  

Other S t r e t c h e r s  

S t r y k e r  a r g u e s  t h a t ,  e v e n  i f  w e  d o  c o n c l u d e  t h a t  a 
sole-source p r o c u r e m e n t  was j u s t i f i e d  f o r  t h e  41 r e c o v e r y  
bed s t r e t c h e r s ,  t h e  j u s t i f i c a t i o n  would n o t  a p p l y  to  t h e  
r e m a i n d e r  of t h e  Army's s t r e t c h e r  p r o c u r e m e n t  because s i d e -  
mounted c o n t r o l s  were n o t  r e q u i r e d  f o r  t h e  o t h e r  30 
s t r e t c h e r s .  I n  S t r y k e r ' s  o p i n i o n ,  t h e  Army s h o u l d  have  a t  
l e a s t  b r o k e n  o u t  t h e s e  o t h e r  s t r e t c h e r s  f rom i ts  sole-source 
p r o c u r e m e n t  f o r  t h e  r e c o v e r y  ,bed stretchers.  Accord ing  t o  
S t r y k e r ,  t h e  Army's award t o  GW v i o l a t e d  a p p l i c a b l e  procure- 
ment  r e g u l a t i o n s  r e q u i r i n g  t h e  m a x i m i z a t i o n  o f  c o m p e t i t i o n  
s i n c e  t h e  purpor ted  s o l e - s o u r c e  j u s t i f i c a t i o n  e x t e n d e d  t o  
o n l y  a p o r t i o n . o f  t h e  e n t i r e  p r o c u r e m e n t .  

The Army s t a t e s  t h a t  t h e  p r o c u r e m e n t  of t h e  o t h e r  30 
s t r e t c h e r s  on  a s o l e - s o u r c e  b a s i s  w a s  c o n s i s t e n t  w i t h  t h e  
r e q u i r e m e n t  o f  t h e  new h o s p i t a l  a t  F o r t  Campbell t o  have a 
f u l l  l i n e  o f  s t r e t c h e r s  f rom a s i n g l e  c o n t r a c t o r .  I n  t h i s  
r e g a r d ,  t h e  Army e m p h a s i z e s  t h a t  t h i s  f u l f i l l e d  t h e  
h o s p i t a l ' s  need f o r  equ ipmen t  " s t a n d a r d i z a t i o n  and i n t e r -  
c h a n g e a b i l i t y . "  The Army goes o n  t o  s t a t e  t h a t  t h e r e  is no 
better t i m e  t o  a c h i e v e  t h e  g o a l  o f  " s t a n d a r d i z a t i o n "  o f  
e q u i p m e n t  w i t h i n  o n e  f a c i l i t y  t h a n  t h e  t i m e  when t h a t  f a c i l -  
i t y  is b e i n g  opened .  F i n a l l y ,  t h e  Army s t a t e s  t h a t ,  w i t h  
regard to  t h e  n i n e  p e d i a t r i c  s t r e t c h e r s  r e q u i r e d  by t h e  RFP, 
S t r y k e r  had in fo rmed  t h e  Army t h a t  i t  d i d  not m a n u f a c t u r e  
p e d i a t r i c  s t r e t c h e r s .  

I n  r e s p o n s e ,  S t r y k e r  claims t h a t  i t  is r e a d y ,  w i l l i n g  
and  a b l e  t o  s u p p l y  p e d i a t r i c  s t r e t c h e r s  c o n f o r m i n g  t o  t h e  
Army's r e q u i r e m e n t s .  S t r y k e r  h a s  s u b m i t t e d  a n  a f f i d a v i t  t o  
t h i s  e f f e c t  f rom i t s  v i c e  p r e s i d e n t ,  M e d i c a l  P r o d u c t s  
D i v i s i o n .  

GAO A n a l v s i s  

Because of t h e  r e q u i r e m e n t  i n  Federal  p r o c u r e m e n t s  for  
maximum p rac t i ca l  c o m p e t i t i o n ,  a g e n c y  d e c i s i o n s  to  procure 
sole source m u s t  be  a d e q u a t e l y  j u s t i f i e d  and are s u b j e c t  to 
close s c r u t i n y .  P r e c i s i o n  Dynamics C o r p o r a t i o n ,  --- 5 4  Comp. - - 

Gen. 1 1 1 4  ( 1975 1 , 7 5 7 - C T D 7 6 2 .  

Here, t h e  Army j u s t i f i e s  t h e  a d d i t i o n a l  p r o c u r e m e n t  of 
t h e  p e d i a t r i c ,  t r a n s p o r t  and X-ray s t r e t c h e r s  f rom GW on t h e  
g r o u n d s  t h a t  a l l  t h e  s t r e t c h e r s  f o r  t h e  new h o s p i t a l  a t  F o r t  
Campbell had t o  be m a n u f a c t u r e d  by t h e  same company t o  
f a c i l i t a t e  t r a i n i n g  of h o s p i t a l  s t a f f ,  t o  assure  easier 
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h a n d l i n g  of t h e  s t re tcher  c o n t r o l s ,  p a r t i c u l a r l y  d u r i n g  
e m e r g e n c i e s ,  and  t o  a c h i e v e  i n t e r c h a n g e a b i l i t y  o f  component 
par t s .  
have  t h e  c o n t r o l s  l o c a t e d  i n  s imi la r  l o c a t i o n s ,  have  t h e  
same b r a k i n g  and l o c k i n g  mechanisms,  have  s imi la r  o p e r a t i n g  
f e a t u r e s ,  and have  i n t e r c h a n g e a b l e  component p a r t s  and 
s t a n d a r d i z a t i o n .  

S p e c i f i c a l l y ,  t h e  Army s t a t e s  t h a t  t h e  GW s t r e t c h e r s  

We have  r e c o g n i z e d  t h a t  a s o l e - s o u r c e  p rocuremen t  is 
j u s t i f i e d  where i t  is n e c e s s a r y  t h a t  t h e  d e s i r e d  item 
m a n u f a c t u r e d  by  o n e  s o u r c e  be c o m p a t i b l e  and i n t e r c h a n g e a b l e  
w i t h  e x i s t i n g  equ ipmen t .  
Agency sole source p r o c u r e m e n t s ,  54 Comp. Gen. 38-.(1974), 
74-2 CPD 59.  W h i l e  t h e  Army h a s  shown c o m p a t i b i l i t y  of '  
pa r t s  i n  t h e  v a r i o u s  t y p e s  of s t r e t c h e r s  m a n u f a c t u r e d  by  GW, 
it h a s  n o t  shown why s u c h  c o m p a t i b i l i t y  is n e c e s s a r y  f o r  t h e  
c o n t i n u e d  f u n c t i o n i n g  o f  t h e  s t r e t c h e r s .  Moreover ,  s t a n -  
d a r d i z a t i o n  is i n a p p r o p r i a t e  u n l e s s  there h a s  been  a p r i o r  
c o m p e t i t i v e  p r o c u r e m e n t  f o r  t h e  equ ipmen t .  C f .  J u l i e  
_ U P _ -  Research L a b o r a t o r i e s ,  -_.-- I n c . ,  B-199416, June  G, 1981 ,  81-1 
CPD 4 9 3 .  F u r t h e r ,  t h e  r e c o r d  shows t h a t  t h e  c o n t r a c t i n g  
o f f i c e r  found t h a t  t w o  o t h e r  companies c o u l d  p r o v i d e  t r a n s -  
port and X-ray s t r e t che r s  t h a t  had " s i m i l a r "  m e c h a n i c a l  
f e a t u r e s  t o  G W ' s .  These  two companies  were r e j e c t e d  by t h e  
c o n t r a c t i n g  o f f i c e r  as  s o u r c e s  o f  s u p p l y  because  t h e y  d i d  
n o t  make a " f u l l  l i n e  of s t r e t c h e r s . "  

.- S e e  Env i ronmen ta l  ---- P r o t e c t i o n  -- 
-----YL-?---- 

With  r e g a r d  t o  t h e  Army's j u s t i f i c a t i o n  t h a t  h a v i n g  a l l  
t h e  new h o s p i t a l  s t re tchers  m a n u f a c t u r e r e d  by  t h e  same com- 
pany  w i l l  f a c i l i t a t e  t r a i n i n g  o f  t h e  h o s p i t a l  s t a f f  and  a lso 
a s s u r e  ea s i e r  h a n d l i n g  o f  t h e  s t r e t c h e r s ,  w e  f i n d  n o t h i n g  i n  
t h e  record to  s u p p o r t  t h i s  c o n c l u s i o n .  The record d o e s  
i n d i c a t e  t h a t  t h e  s t r e t che r s  have few o p e r a t i n g  d e v i c e s  
o t h e r  t h a n  some t y p e  of l i f t  c o n t r o l s  f o r  t h e  b a c k r e s t  and 
some t y p e  o f  b r a k i n g  and l o c k i n g  mechanism. I t  a p p e a r s  t o  
us, t h a t  t h e  " t r a i n i n g "  c o n t e m p l a t e d  by  t h e  Army f o r  t h e  
s t a f f  a t  t h e  h o s p i t a l  i s  n o t  much more t h a n  a r o u t i n e ,  
simple d e m o n s t r a t i o n  of t h e  a b o v e - d e s c r i b e d  o p e r a t i o n  
d e v i c e s  and t h e r e f o r e  i s  no  basis  by  i t s e l f  f o r  r e s t r i c t i n g  
c o m p e t i t i o n  . 

T h i s  p o r t i o n  o f  t h e  p r o t e s t  is s u s t a i n e d .  

However, n o t w i t h s t a n d i n g  t h e  f o r e g o i n g ,  w e  a r e  u n a b l e  
t o  recommend t h a t  t h e  p o r t i o n  of GW's award f o r  t r a n s p o r t ,  
p e d i a t r i c  and X-ray s t r e t c h e r s  be t e r m i n a t e d  f o r  t h e  
c o n v e n i e n c e  of t h e  Government.  The r e c o r d  shows t h a t  t h e  
awarded c o n t r a c t  p r o v i d e d  f o r  t h e  d e l i v e r y  o f  all s t r e t c h e r s  
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w i t h i n  30 d a y s  and  t h a t  a l l  t h e  r e q u i r e d  s t r e t c h e r s  were 
d e l i v e r e d  by GW t o  t h e  A r m y  on  November 1 3 ,  1982.  S t r y k e r  
u r g e s  t h a t  t h e  a p p r o p r i a t e  remedy s h o u l d  be t h e  c a n c e l l a t i o n  
of GW's c o n t r a c t .  C a n c e l l a t i o n  is  r e s e r v e d  f o r  c o n t r a c t s  
i l l e g a l l y  awarded  and  a n  i l l e g a l  award r e s u l t s  only i f  i t  
w a s  made c o n t r a r y  t o  s t a t u t o r y  or r e g u l a t o r y  r e q u i r e m e n t s  
b e c a u s e  of some a c t i o n  o r  statement b y  t h e  c o n t r a c t o r  or i f  
t h e  c o n t r a c t o r  was o n  d i rec t  n o t i c e  t h a t  t h e  p r o c e d u r e  b e i n g  
f o l l o w e d  was v i o l a t i v e  of t h e  r e q u i r e m e n t s .  52  Comp. Gen. 
215, 218 ( 1 9 7 2 ) .  S i n c e  t h e r e  is  no  i n d i c a t i o n  i n  t h e  r e c o r d  
t h a t  GW w a s  aware t h a t  t h e  Army's r a t i o n a l e  f o r  t h e  sole- 
s o u r c e  award was, i n  p a r t ,  n o t  l e g a l l y  s o u n d ,  t h e  award m u s t  
be c o n s i d e r e d  i m p r o p e r  r a t h e r  t h a n  i l l e g a l .  C o n s e q u e n t l y ,  
t h e  o n l y  t h e o r e t i c a l l y  a v a i l a b l e  remedy here is t e r m i n a t i o n  
for c o n v e n i e n c e .  -- See I_ System Development  -vu_ C o r e o r a t i o n ,  5%' 
Comp. Gen. 475 ( 1 9 7 9 1 ,  79-1 C P D  303. B u t ,  e v e n  i f  c a n c e l l a -  
t i o n  is t h e  remedy, no  c o r r e c t i v e  a c t i o n  is p o s s i b l e  a t  t h i s  
t i m e  s i n c e  t h e  c o n t r a c t  h a s  been  p e r f o r m e d .  - See 40 Comp. 
Gen. 4 4 7  (1961). 
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